Brokers And Agents: How You
Can IdentiftyAnd Avoid
Mortgage Fraud

By BRIAN S. ICENHOWER

Recent financial industry distress publicly attributed to widespread mortgage loan defaults
has generated mounting pressure on federal prosecutors to increase investigations into
incidents of mortgage fraud across the nation. You must be knowlegeable on this topic.

n February 6, 2004, CNN re-

ported that the FBI warned that

mortgage fraud was becoming
sorampant that the resulting “epidemic”
of fraud could trigger a massive financial
crisis. Mortgage fraud has now become
so prevalent that the United States
Department of Justice and the Federal
Bureau of Investigation have been forced
to create an entirely new category for
tracking these cases.

ABouT THE AUTHOR

Brian S. Icenhower,
Esq., BS, JD, CRB,
CRS, ABR, is the
owner/managing
broker of Icenhower
Real Estate & Devel-
opment, Inc., a Cali-
fornia Association of
Realtors® Director, a
- former practicing
real estate attorney, a real estate expert
witness and litigation consultant, a pros-
ecution consultant for the Tulare County
District Attorney Real Estate Fraud Unit, a
freelance writer, and a former instructor in
real estate law at the College of the Se-
quoias. He may be contacted at P.O. Box
8107, Visalia, California 93290. Phone
559-733-7575; Fax 559-733-7890; E-mail
bicenhower@icenhowerrealestate.com

According
to a CBS
news report,
the number of
FBI agents
assigned to
mortgage re-
lated crimes
increased by
50 percent
from 2007 to
2008. Pros-
ecutors and
investigators on both the state and local
levels are also feverishly organizing task
forces and creating real estate fraud de-
partments to counter this burgeoning
wave of crime.

CRIME AND PUNISHMENT
The primary focus of these investiga-
tions appears to be on borrowers, inves-
tors, mortgage brokers, appraisers and
real estate agents. Some of the charges
levied against these perpetrators have
included making false statements on loan
applications, bank fraud, mail fraud, wire
fraud, conspiracy to launder funds and
anumber of applicable state laws. How-
ever, the primary legal vehicle imple-
mented by federal prosecutors has been
section 1014 of Title 18 of the United
States Code which declares mortgage
fraud as a federal crime encompassing
anyone who willfully overvalues any land
or property, or knowingly makes any false

statement, for the
purpose of influ-
encing a financial
institution upon a
loan application,
purchase agree-
ment or other re-
lated documents.
A violation of the
federal mortgage
fraud law (18
U.S.C. § 1014)
alone is punish-
able by up to thirty years imprisonment
and a one million dollar fine.

MORTGAGE FRAUD
SCHEMES

The mosteffective way to avoid pros-
ecution for mortgage fraud is to identify
mortgage fraud schemes prior to any
actual involvement. Most mortgage fraud
offenses fall into one of two general
categories: “fraud for housing” and
“fraud for profit”. Fraud for housing often
involves fraudulent acts committed by
aborrower, often coached by his or her
mortgage broker or real estate agent, to
obtain a loan for the ultimate goal of
acquiring ahome. These fraudulent facts
generally pertain to the falsification of
facts and documents during the loan
application process to enable the bor-
rower to obtain financing that he or she
would otherwise not be qualified to re-
ceive. Conversely, fraud for profit typi-
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cally involves a more concerted plan to
abuse the entire real estate transactional
process for pecuniary gain.

FRAUD FOR HOUSING
Income Fraud

This occurs when aborrower inflates
his or her amount of income to qualify
for a loan or a larger loan amount. Al-
though recent reductions in the use of
“stated income” or “no-doc liar loans”
has somewhat curbed income fraud,
daring borrowers are increasingly gen-
erating more fraudulent documents to
falsify income. Information technology
and photocopy equipment have become
soadvanced that very convincing docu-
mentation, such as income statements,
savings accounts and tax returns, can be
produced on demand.

Employment Fraud

In order to justify overstated income
inaloanapplication, borrowers will claim
self-employment in a non-existent com-
pany or represent having a higher posi-
tion in a company than the borrower
actually holds.

Failure to Disclose Liabilities

The debt-to-income ratio is an impor-
tant part of the loan underwriting crite-
ria used to determine a borrower’s eli-
gibility for mortgage loans. Conse-
quently, borrowers will conceal finan-
cial obligations like newly acquired
credit card debt, other mortgages, and
private loans to artificially reduce their
debt-to-income ratios.

Occupancy Fraud

This generally occurs when a borrower
states on aloan application that he or she
intends to occupy a property as a primary
residence to secure a lower interest rate
when the borrower actually intends to
obtain the loan to acquire an investment

property.

FRAUD FOR PROFIT
Equity Skimming and
Cash-Back Schemes

A straw buyeris typically implemented
as the buyer of the property due to his
or her creditworthiness and resulting

“.. the United States Department of Justice and the Federal
Bureau of Investigation have been forced to create an
entirely new category for tracking these cases.”

ability to obtain favorable financing.
Unknowing straw buyers can be manipu-
lated by mortgage brokers and real es-
tate agents to purchase a property as a
primary residence with the broker or
agent later serving as a property man-
agerto collectanticipated rental income.
Afterthe escrow closes and the mortgage
and real estate brokers collect their com-

missions, they proceed to collect rental
income and fail to make the mortgage
payments.

Complex schemes caninvolve aknow-
ing straw buyer, an appraiser who inten-
tionally overstates the property’s value,
adishonest seller who intentionally in-
flates the selling price, and a dishonest
settlement officer who makes undis-
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closed disbursements from the loan pro-
ceeds. All of these conspirators collabo-
rate to collect portions of the proceeds
of an inappropriately large loan before
eventually letting it go into default.

Appraisal Fraud or Price Inflation

This fraud occurs when a dishonest
appraiser intentionally overstates the
value of a property or when an existing
appraisal is altered to reflect a higher
value. When ahomeis overvalued, more
money can be obtained by the sellerina
purchase transaction or by the borrower
in a cash-out refinance.

The New Appraisal Fraud:
Price Deflation

When done legitimately, a short sale
occurs when aborrower who owes more
than his or her property is worth sells the
property below market value and the
lender agrees to accept the lower repay-
mentamount and forgive the difference.

Anew hybrid of fraud has emerged where
an appraiser or a real estate agent dras-
tically devalues the property in an ap-
praisal or broker’s price opinion (BPO)
so that the home will sell with ease at a
price well below market value. Of course
the new buyer is in collaboration with
the seller, agent and appraiser, so all of
the conspirators proceed to sell the home
at a higher price for a big profit.

Identity Theft

Identity theft fraud occurs when a
victim’s identity is assumed by another
to obtainamortgage withouteverintend-
ing to make any payments on the loan.
The perpetrators often abscond with a
portion of the loan proceeds and some-
times are daring enough to lease the prop-
erty and collect some deposits and rental
income before disappearing.

The Buy and Bail
This completely new scheme is per-
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petrated by a homeowner who cannot
sell the home because more is owed on
the property than it’s worth. Because
no lender will provide the owner aloan
for a second primary residence, the
owner tells the lender that he or she plans
torentout the current home despite hav-
ing no intention of doing so. Sometimes
a falsified rental agreement is used to
further support the falsehood. Once the
second home is purchased, the owner
“bails” on the original home and fails
to make any further mortgage payments.

AVOIDING AND
PREVENTING FRAUD

Mortgage fraud frequently emanates
from groups that complete an abnormal
amount of similar transactions or churn
out many offers to purchase at once.
These outfits may appear disorganized
or unprofessional due to the large
amount of transactions they are attempt-
ing to manage. Itis also no coincidence
that mortgage fraud has significantly
increased as housing values have de-
creased since most fraud schemes in-
volve a financially distressed or oth-
erwise vulnerable seller.

Itis equally important to remember
that agents owe a very strict fiduciary
duty to act in their clients’ best inter-
ests. So before reporting aclient to your
local authorities, you need to speak with
legal counsel or your state real estate
licensing department to ensure that
your proposed actions don’t constitute
abreach of your fiduciary duty to your
client.

Real estate agents are in a unique
position that enables them to identify
and even prevent the occurrence of
fraud by recognizing the red flags, ask-
ing appropriate questions, and giving
the principals in their transactions the
full picture of what consequences are
associated with participating in mort-
gage fraud. While a lot of damage has
been done in the real estate market, we
can prevent more of the same from
occurring in the future.

— Brian Icenhower
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