YOU HAVE SUCCESSFULLY OBTAINED A SALE, NOW WHAT?
 
What are the things you need to do when you finally get your Offer/Counter-Offer accepted?  Borrowing a line from David Letterman, here is my Top 10 list:
 
1.  CALENDAR ALL IMPORTANT DATES AND A SECOND DATE TO ALERT YOU BEFORE THE DEADLINE:       The first thing you need to do is - go back to your office and calendar each and every date contained in the Purchase Agreement.  This is more difficult than it may seem.  Are you dealing with calendar days or business days?  When you count days, and something is supposed to happen 17 days after acceptance, you do not count the day that acceptance takes place (the last Counter-Offer is signed).  So you start counting the day after the acceptance takes place, and continue counting the number of days within which this activity is to take place.  When you have counted to 17, the 17th day is the day you put into your calendar.  Indicate there what is supposed to have already happened on that date.  Now, go back a week, and calendar a reminder to yourself to follow up on this matter, so that you will have satisfied each of your client's obligations by the due date.  Likewise, calendar the dates for the opposing Broker's obligations.  If the Seller is supposed to provide you with documents for your client to review within 5 days after acceptance, calendar both that day and also schedule a reminder on the 3rd day.  If you want for the other party to do what they say they are going to do, send the opposing party a Notice to Perform, which is a standard form provided in the Winforms package.  Give the opposing party 48 hours notice, so that the notice expires on the 5th day after acceptance.  That way, you are both reminding the opposing side of their obligations, and you are also making sure that your deal remains on track.  If you don't calendar these things in advance, you won't close as many deals, and you will give the opposing party legitimate reasons to get out of the deal.  In addition to you not getting paid, your client may decide to take action against you or to go to another Broker, because you didn't stay on top of your deal.
 
2.  ON RESIDENTIAL 1-4 PROPERTIES, DON'T FORGET YOUR TDS:    If you are the Seller's Agent on a residential 1-4 unit property, you need to get your Seller's Transfer Disclosure Statement (TDS) into the hands of the Buyer or their agent BEFORE the Purchase Agreement and Counter-Offer are signed, if at all possible.  Why is this important?  Because the Buyer can rescind their offer for up to 3 days after they receive the TDS, if they don't get the TDS until after the contract is entered.  That gives the Buyer 3 days to think about and reject the property without any other reasons.  It is an automatic contingency.  If you forget to give a copy of the TDS to the Buyer, the Buyer can cancel the escrow on the last day.  It may surprise you, but even after the escrow has formally closed the Buyer can sue to rescind the contract (go back to the Buyers' financial position before the contract was entered).  This contingency is imposed by statute.  BUT, if you stay on top of your game and give the TDS to the Buyer BEFORE the contract is formed, there is no right of rescission!  Imagine coming to the attorney's office intending to sue the opposing side, and learning that you can't sue them because you didn't do your job correctly.  One approach that really works is to provide written proof that the TDS was delivered to the Buyer before the Purchase Agreement is entered.  You can do that by putting a statement into the Purchase Agreement (if you represent the Buyer and already have received the TDS) or you can Counter-Offer only one term – that the Buyer has received a copy of the TDS prior to the Counter-Offer being signed by the Buyer.  Give the TDS to the Buyer at the same time as you give them the Counter-Offer.  This eliminates the question of whether the TDS was given in a timely manner, and whether the parties have a right of rescission.  The TDS is of critical importance when dealing with residential 1-4 properties.  Don't forget it!
 
3.  GET THE SIGNED DOCUMENTS:  Get a copy of the signed documents from the other Broker.  This may seem simple and obvious, but you would be amazed how many times a Broker comes into my office and says, "We've got a breach of contract by the Seller, so we want to go after them."  The hidden statement in this is, "Now I want to get paid!"  The agent doesn't look very good when I ask for a signed copy of the Purchase Agreement from the Seller, and the Broker tells me, "I don't have one."  This usually happens when the client is present.  How do I know whether to threaten litigation or arbitration?  How do I know whether the Liquidated Damages clause is initialed?  How do I know that the Seller actually signed the contract?  You can't know the answer to these questions if you don't have a fully executed copy of the entire agreement!
 
            Once you are told that you have a deal, you need to be firm at this point and demand a copy of the signed documents.  One good approach is to volunteer to go to the office of the other agent and pick it up.  That way, you know you received it, and there is no delay in calendaring all of the dates for upcoming events.  You can obtain a copy of the Purchase Agreement and/or Counter-Offer by fax or e-mail, but make sure that you have one in hand.  Otherwise, you can't sue the Seller for a commission or take any other steps to get the property for the Buyer.  Until you have the signed and completed paperwork, you don't have the right to force the Seller to do anything!  Remember the Statute of Frauds?  In order to take action against someone else, the contract's material terms must be in writing, and the document must be signed by the party to be charged.  You have absolutely nothing, if you don't get the signed copy of the transaction documents from the opposing Broker.  In addition, be sure to check that the Seller's signature appears on both the original Purchase Agreement and on any Counter Offers.  The box indicating a Counter Offer must be checked on the Purchase Agreement, near the signature of the Seller on the original offer.  If the Liquidated Damages clause or the Arbitration provision are not initialed, and you want that to be part of the contract, consider a Counter-Offer, requiring the opposing party to initial the clause.  
 
4.  OPEN ESCROW:  What does opening escrow mean?  Is it when the instructions are dictated to the escrow officer?  No.  Is it when the money is deposited into escrow?  No.  Is it when you deposit your signed instructions into escrow?  No.  Escrow is opened when the escrow instructions are signed by both parties and returned to the escrow with the deposit check.  Only then, can the escrow officer start satisfying the terms of the escrow.  Often, the Purchase Agreement will be incorporated into the escrow instructions.  Other times, completely separate escrow instructions are prepared.  Either way, the terms of the Purchase Agreement are frequently changed by the words contained in the Escrow Instructions.  Therefore, you need to make sure that you get a copy of the opposing party's signed escrow instructions as soon as possible after the instructions are dictated to the escrow officer.  By the way, don't forget to READ THE ESCROW INSTRUCTIONS and make sure they are consistent with the Purchase Agreement.  You cannot assume that the escrow instructions are correctly drafted.  An oversight here can obligate your client to terms that they are not aware they are agreeing to.  It is likely that your failure to review the escrow instructions will result in a finding that you were negligent, if there are significant changes in the instructions that were not present in the Purchase Agreement and Counter-Offer(s).
 
5.  ESCROW CHECKS:  Don't ever present a check to escrow without a copy of the signed escrow instructions!  What is escrow supposed to do with the check?  Escrow cannot do anything without signed instructions from all parties to the escrow.  So the money is there, but no one has instructed escrow what to do with that money.  Make sure that the Seller has deposited their signed instructions before the money is deposited.  You may want to modify what the Purchase Agreement says about opening escrow.  Make it contingent upon the Seller's executed instructions being placed into escrow on the 2nd day after acceptance, and the Buyer's money and instructions to be deposited on the 3rd day.  Just confirm that escrow has actually received the Seller's executed instructions before you deposit the money.  If the Seller does not deposit their instructions, the Buyer will play hell trying to get their money back from escrow if the transaction fails.  The escrow will not automatically release the money, no matter what!  You will need the Seller to sign a new instruction authorizing the release of the money from escrow.  The Seller is likely to try to keep part or all of the deposit under these circumstances.  Don't forget to enter the check into your Trust Account Log!
 
6.  CHECK THE WEBSITES:  It is always a good idea to check the Department of Real Estate's licensee database to make sure that the agent on the other side of your transaction actually has a license in good standing.  I have been surprised to learn that many people working in this business either used to have a license, which is now expired, or they never had one at all!  You may want to check this out before entering into the contract.  If a person closes an escrow without having a valid license, they are not entitled to receive a commission.  
 
            In the mortgage business, there are 2 governmental divisions which issue licenses under which lenders may make consumer loans.  One is a real estate license issued by the DRE (http://www2.dre.ca.gov/PublicASP/pplinfo.asp), and the other is called a Certified Finance Lenders (CFL) license (See http://search.dre.ca.gov/integrationaspcode/).  CFL license is issued by the Department of Corporations, and it is similar to the regulation of businesses in the banking industry. Check the loan brokers involved in your transaction too.  It is not uncommon for them not to be licensed at all.  The last time this came up, I called and told the loan broker that I had run their name through the DRE computer and no license showed up.  I was told, "My wife is licensed, and I hand the business off to her when I make a loan."  Although this is amusing, it is not legal!  If you engage in this kind of conduct, keep my contact information at the end of this e-mail.  You will need it!
 
7.  SATISFY ALL OF YOUR CLIENT'S OBLIGATIONS:  This means following up on all of the things set forth in the contract.  This isn't that hard.  But you are being paid the megabucks; earn them!  The reason your client is working with you, is that they believe you will take care of them, and help them understand their responsibilities throughout this difficult process.  Assist your client by reminding them of upcoming events and obligations throughout the escrow period.  If you are required to get the loan application submitted by a certain date, do so.  Never assume that your client will do what they are supposed to do.  Stay on top of these loose ends, and keep a client for life.  Fail to live up to these simple goals will result in you not being referred to their friends and relatives.  You will get one referral, however.  Their lawyer will refer you to the Court, so that you have sufficient time to think about your responsibilities to your clients, and how you failed to satisfy them.  It is much better for you to properly manage your time and your activities, so that nothing falls into the cracks.  If you fail to satisfy your client's objectives, you might as well go find a real job now, rather than being out of the business AND being sued for failing to live up to your legal responsibilities.  The cost of doing your job correctly is real.  But the cost of not doing your job correctly is MUCH HIGHER.
 
8.  DOCUMENT YOUR ACTIONS:  Keep accurate notes of each event leading up to the close of the escrow.  Put them into your file.  The Broker's responsibilities include using diligence to further the client's interests.  How exactly can you prove that you really earned that commission?  You can make your life much easier if your notes reflect the major things you have done; your conversations on the telephone; when you fax documents or e-mail them to the other side; when you went to escrow to pick up instructions; and when you met with the lender or called them to inform them of certain milestones throughout the transaction.  You have a legal duty to keep your client(s) informed of developments in their transaction.  This means prompt communication.  Your notes will confirm what a great agent you are!  Make notes of things like when you were supposed to meet with the client, they called and cancelled, or changed the appointment date.  That will help you remember at your deposition, why the date on the form is not consistent with when you said you met with the client and when they actually signed the document.  You really don't look good when the answer coming from your mouth is, "I don't know, or I don't remember."  My goal in writing this Legal Update is for you to look like a Champion, not a loser.  The best way to look like a professional is to conduct your business like a professional.
 
9.  WHEN SOMETHING SMELLS, SEEK HELP:  Often, during the escrow period, you stumble upon things that you don't understand, things you haven't seen before, and/or things that you don't know how to handle.  When this happens, you have a large list of people you can consult with.  Title Officers are often able to clear up whatever title issues may come up.  They are the ones who make the decision as to whether to issue title insurance in a given situation, or not.  They are very valuable assets, and so is their time.  Don't waste it, but ask clear and concise questions related to the issue that presents itself to you.  Think through what you are going to say BEFORE you dial their number.  If you need information that can be cited, like a title order number or parcel APN, have that information in front of you before you dial.  Know what you want to ask BEFORE you pick up the phone.  They will appreciate your efficiency, and may reward you with the answer you are seeking.  Often, Title Officers are the source lawyers use to resolve title related issues.  You can make use of this source too.  Title Officers are one of the most valuable resources available to you, as long as you don't abuse that resource.
 
          The CAR legal hotline is available to CAR members.  The lawyers there can answer your questions, but they will not take any steps to communicate with anyone on your behalf, and they will not represent you in any disputes.  Our office frequently answers questions on the telephone, just like the CAR attorneys, free of charge.  If the question is fairly simple, or the solution is readily apparent, we will tell you how to solve your problem.  But if the issue is complex, or if you need a letter written or if you need to be represented, we can follow the matter through on your behalf.  Your Broker may also be a source of information to help you solve problems.  Regardless of the source of your information, don't follow advice that does not make sense to you.  Ask more questions if you do not understand the answers you are given.  Understanding what is going on is very important.  The mistakes in real estate are expensive.  You don't want to repeat them, or make them worse because of a misunderstanding.
 
10.  HOME WARRANTIES:  In the past, Brokers encouraged their clients to obtain Home Warranty policies.  These policies can also be obtained for rental properties.  The Broker thought that if they provide this coverage to their clients or the buyer, they won't get calls after the escrow closes.  So as part of the deal, the Broker writes a policy into the contract.  Sometimes, the agent even pays for the policy as a closing gift to the client.  It has recently come to our attention that many times these Home Warranty policies exclude coverage for almost everything that is important.  Other times, they exclude coverage for things related to work they perform.  For example, if you have a water heater replaced, the plumber hired by the Home Warranty company may charge the homeowner several hundred dollars to remove the old water heater.  That's when you will get the call from your unhappy buyer.  It may pay to have the representative meet with your client to describe the coverage and areas that are not covered, during the escrow period.  Of course, you will document that meeting in your file, so that when the client doesn't remember, you can show them that you discussed this information with them when they obtained the coverage.  Keep copies of any literature given to the client related to the policy, to prove what they were given later, if necessary.  If the problem you have is a broken pipe in the concrete slab, the client may be very happy that they have the coverage.  But be aware of pre-existing conditions.  Your inspection report may be used to confirm the existence of a pre-existing condition that is not covered by the Home Warranty.  It may also be used to confirm that no pre-existing condition was present at the close of escrow.  That, of course, depends on the quality of your inspection report, and the competency level of the individual inspector you use.  I would recommend licensed contractors with many years of experience for this job.  Recognize that the contract used by the inspection companies limits their responsibility to the cost of the inspection only.  If they miss something, and your client suffers many thousands of dollars in damages, your client's ability to recover from the inspection company will be limited to a few hundred dollars, and you may lose the client as a result.  These limitations on damages recoverable against Home Warranty companies are enforceable.  The inspection may make you and your client feel good at the time the transaction closes escrow, but later, it could come back to haunt both you and your client, if the inspector misses something important.  Select your inspector with caution.
 
Now get out there and sell something! 
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