IMPORTANT REAL PROPERTY CASES – 2007
             Every year, the California legislature passes new laws that impact every real estate transaction.  After the legislature enacts those statutes, the Courts interpret these laws, and they publish the cases so that other Courts will know how to interpret the same facts when they come before a Judge again.  This update will focus on some of the more recent cases, which have impacted the owners of real property in our State.

If you know how the law will be interpreted, you are in a better position to word your agreements to avoid problems, and if necessary, to negotiate a resolution of disputes.  The mistakes in real estate are very costly, so the more you know about how our system works, the better you can serve your clients.  The first case involves the sale of land that was in the process of being subdivided for commercial purposes, but it should also apply to residential properties in the process of being subdivided, as well.

Black Hills Investments, Inc. v. Albertson's, Inc. (2007) 146 Cal.App.4th 883 – In this case, two contracts for the sale of two parcels of land were declared VOID, because the Subdivision Map Act required the contracts to include an expressed condition which said that the sale of the land was conditioned upon the approval and filing of a parcel map for recording.  In this case, each of the contracts failed to contain that expressed condition as one of their terms, so the contracts failed.  A VOID contract has no effect.  It is not enforceable in Court.  The parties will be placed in the same position they were in before the contract was entered (the status quo ante).

Black Hills entered into contracts to purchase 2 parcels from Albertson's.  There were a total of 4 proposed parcels in a shopping center development, but none of the 4 parcels had been subdivided at the time the contract was entered.

A parcel map was recorded during the escrow period, dividing the property into the 4 parcels that were anticipated when the contract was entered.  Only one day before escrow was to close, the attorney for Black Hills sent in a cancellation letter, demanding the return of the entire deposit, and indicating that Black Hills wanted to terminate the contract.  Albertson's refused to release the $133,000 deposit.  A lawsuit was filed.  Ultimately, the Trial Court determined that the buyer could legally avoid the contracts, because the contracts were not in compliance with the Subdivision Map Act's requirements.  Albertson's appealed the Trial Court's decision, and lost.

To protect Buyers, the Subdivision Map Act prohibits the sale, lease or financing of any parcel of a subdivision until an approved map is recorded.  The powerful language of the Subdivision Map Act [Government Code Section 66499.30(b)] which is relevant to this case provides:

     "No person shall sell, lease, or finance any parcel or parcels of real property or commence construction of any building for sale, lease, or financing thereon, except for model homes, or allow occupancy thereof, for which a parcel map is required by this division or local ordinance, until the parcel map thereof in full compliance with this division and any local ordinance has been filed for record by the recorder of the county in which any portion of the subdivision is located."

There is a large exception to this general rule, however.  Government Code Section 66499.30(e) says that:

     "Nothing contained in subdivisions (a) and (b) shall be deemed to prohibit an offer or contract to sell, lease, or finance real property or to construct improvements thereon where the sale, lease, or financing, or the commencement of construction, is expressly conditioned upon the approval and filing of a final subdivision map or parcel map, as required under this division."  Therefore, if Albertson's had made the approval of the subdivision of the land prior to the Close of Escrow an expressed condition of the transaction, Black Hills could not have used the Subdivision Map Act to avoid the contract.  Black Hills would have been in breach of its contract with Albertson's as a result of its attorney's letter terminating the agreement.

The contracts did not comply with subsection (b) of the Subdivision Map Act's requirements, and they also failed to include the expressed condition that the Map be filed for recording prior to the Close of Escrow, as required by the exception found in subsection (e).  The Court of Appeal found that as a matter of public policy, the contract failed to comply with the Subdivision Map Act, and were therefore, void.

It should be noted that the contracts did include a condition that Albertson's could cancel the contracts without liability unless the condition was satisfied or waived in writing by Albertson's before the closing date.  But the Court found that this language did not satisfy the Subdivision Map Act.  To avoid this problem when selling, leasing or financing real property which is pending a subdivision, the contract must be conditioned upon the approval and filing of a final subdivision map or parcel map.  The condition must be absolute, and it should be in the language set forth in Government Code Section 66499.30 (e) above.

This case is one which emphasizes why a real estate lawyer should be involved with most of your more complex deals.  Almost no real estate brokers would know how to handle this situation, prior to reading about this case.  Yes, it costs money to get a lawyer involved in these more sophisticated transactions.  But in this case, for example, Albertson's lost $133,000, plus attorney's fees, and it also lost the sale.  Maybe the most important fact is that the broker lost their commission.  Don't let this happen to you!

The next case deals with a personal injury at a condominium complex in Los Angeles.

Walker v. Farmers Insurance Exchange (2007) 153 Cal.App.4th 965.  A 76 year old office worker owned a condominium in Los Angeles with her life long friend.  At that time, she earned $800 per month from Social Security and another $2,000 per month from her employment.  One day, as she approached her detached garage, she pressed the remote control for her garage door opener.  Another resident was struck by the opening garage door, and was thrown to the ground.  This woman suffered a broken hip in the fall.  The garage structure was owned by the Homeowner's Association, which was insured by Farmer's Insurance Exchange, under a "Condominium – Premier policy".  These policies cover bodily injury, in addition to damage to the structure itself.

Several months after the accident, the injured lady submitted a claim to the HOA.  The HOA turned the claim over to Farmer's.  The Farmer's insurance adjuster investigated the claim and determined that the HOA's liability was questionable, and he also determined that the owners of the condominium unit did not carry liability insurance.  

Although the injured woman suffered $75,000 in medical bills, Farmers only paid $5,000 to her, based on the HOA's medical expense coverage.  The insurance adjuster refused to pay any more of the injured woman's expenses, so she hired an attorney and sued the HOA and the 2 owners of the condominium unit.  Farmer's defended the HOA.  The attorney representing Farmers estimated that the actual liability to the owners of the condominium to the injured woman was between $250,000 and $350,000.

The owners of the condominium, now defendants in the lawsuit who had been denied coverage by Farmers, hired an attorney, putting the $4,000 retainer on her credit card, and borrowing another $2,500 from a friend.  All subsequent attorney bills were also charged to their credit card.  Farmers continued to deny the claim of the owners of the condominium, even though attempts were made to resolve the dispute.  Ultimately, the attorney for the owners was able to settle the claim with the injured lady, paying her $6,500, which under the circumstances was a very good settlement.  By the time the case settled, the owners of the condominium had accumulated attorneys' fees of $45,000, $25,000 of which was still owed on the owners' credit card(s).

The injured woman went to trial against the HOA.  At the trial, the injured woman received a jury verdict of $321,406, with fault being apportioned 10% to the lady who opened the garage door, 10% to the woman who was injured, and 80% to the HOA.  (The 10% attributed to the owner who opened the garage door was not collectible, since she had already settled the claim, but the money was allocated in the jury's verdict, so that the degree of the HOA's liability could be determined.)

The condominium owners then filed a new lawsuit against Farmers, based on breach of the insurance company's duty to defend the owners in the underlying lawsuit.  The verdict form specified the following jury findings in this second trial:

1.  Farmers unreasonably refused to defend the owners of the condominium;

2.  The owners spent $45,431.80 defending the underlying lawsuit, and another $6,500 settling that underlying action against them;

3.  The condominium owners were awarded $750,000 each for emotional distress caused by Farmers' conduct;

4.  Farmers engaged in conduct with oppression, which was not malicious or fraudulent;

5.  One or more officers of Farmers approved the oppressive conduct; and

6.  $8,338,255.73 was awarded in punitive damages against Farmers, and in favor of the owners, which equals one percent of Farmers' net worth.  In addition, the judge awarded $142,778 in attorney's fees to the owners of the condominium.  The total judgment was $10,032,965, and Farmers moved for a new trial, based on the size of the punitive damages award.  The Judge granted the motion unless the owners agreed to accept $1.5 Million in punitive damages, in addition to the actual damages set forth above.  The owners agreed to this reduction in their judgment, to avoid a lengthy appeal.

This case is important because it shows that the insurer of an HOA has a duty to defend the individual owners as well as the association.  The penalty, when an insurance company fails to do so, is very stiff.  In these insurance bad faith cases, the punitive damages award is based on the net worth of the insurance company.

It always pays to know your rights.  Insurance companies often deny claims asserted against individual owners of a condominium Association.  Before you or your client allows the insurance company to walk away from their obligations, you should seek legal advice.  In addition, it is always a good idea for individual owners of a condominium to purchase insurance to cover their individual unit.  Water damage, for example, from an upstairs unit can flood a downstairs unit, and the HOA and its insurance company will frequently try to avoid paying for these kinds of damages.  If you have your own insurance, it may be possible to just hand it over to your own insurance carrier, and not have to worry about it.  The aggravation associated with resolving these disputes shortens a person's life.  But understanding how these cases are resolved may assist you in telling your clients to obtain insurance, or what the possible consequences can be if they fail to follow your advice.

In this case, the owners were finally made whole.  But that is not always the case.  It is important to properly evaluate your legal position before, during and after disaster strikes!  Many cases are determined by the Courts each year.  These are only 2 from this past year which may impact your real estate activities.  We will try to bring you more cases as they are resolved by the Courts.

Now get out there and sell something! 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *              Steven Zipperman, Esq. will be providing these e-mail Legal Updates to the real estate community each month.  Mr. Zipperman's practice focuses on all aspects of real estate, including both transactional matters and litigation.  He has been practicing law for 17 years, and owned and operated a Century 21 office in Orange County.  In addition to his law degree, Mr. Zipperman earned an MBA at California State University, Long Beach.  He teaches real estate courses at Saddleback College, served on the Board of the Realty Investment Association of California  (RIAOC) for 13 years.  His practice deals with all aspects of loans, real property, and elder abuse, and he represents buyers, sellers and agents.

 Nothing herein should be relied upon as legal advice to anyone.  This newsletter is intended to provide general information only.  If you have a specific legal matter that you wish to address, Mr. Zipperman will be happy to provide you with legal advice or a legal opinion at (949) 709-5800.
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