HOW CAN YOU IMPROVE THE QUALITY OF YOUR CONTRACTS?
             As an active real estate attorney, I have observed several approaches to contract formation that have cost people a great deal of money.  The client is often the victim of the real estate agent's lack of care in completing the paperwork.  Sometimes this results in the real estate agent being held liable for their conduct, and other times, the client is the one who loses.  This newsletter will address some techniques that you can use to improve the effectiveness of your agreements, while minimizing your exposure to liability.

 Standard Forms
             Most brokers want their associates to use standard forms to write their offers, counteroffers, leases, and other important legal agreements.  Ask yourself this question, "Why do almost all brokers require their agents to use standard forms, rather than having you draft the contract in longhand?"  The answer lies in the distinction between what a real estate agent can do, verses what a lawyer is trained to do.  Licensees are allowed to fill out and complete forms.  Their training and experience allows them to do so.  If you draft an entire agreement by hand, you are engaging in the practice of law.  If you are not a member of the State Bar, but you do practice law, you will be in a great deal of trouble if anything goes wrong.

             Lawyers are taught how to write effectively in law school.  They study subtle distinctions in the use of the written language, and the legal consequences of these distinctions when things go wrong.  Unfortunately, real estate agents are typically not trained to know why to use certain language, and why not to use other words.  But as an agent, you can improve your knowledge as you go.  By doing so, you will improve the quality of your work, and you and your clients will benefit.  Ask questions of your broker.  If he or she doesn't know the answer, ask someone else with more experience than you.  As a last resort, call a real estate lawyer.  I gladly answer questions from people all of the time.  Truthfully, I prefer that people use the right language and avoid having to hire the lawyer to represent them because they made a mistake.

             So how can you improve the quality of your work?  There are some very simple things you can do to make you more effective and less exposed to the negative consequences that could otherwise result.

             1.  Read Your Forms:  Most of the people selling real estate today are not knowledgeable about what is contained in their forms, and how those forms are intended to be used.  The best way to make sure, is to read over your forms at least once every three or four months.  When you read your forms, you must think about what the form is saying.  How can you be effective if you don't understand the intent of the form's drafters?  Since real estate agents are only authorized to fill out forms, doesn't it make sense that you should know how to use them?  The key to this issue, is for you to ask for help, and/or go to seminars related to how the forms were intended to be used.  That will give you an edge over your competition (who don't know how to use them).  A side benefit of knowing your forms is that you won't spend as much time defending yourself - you'll spend your time selling more property instead!

            2.  Fill In Every Blank:  I have been licensed in real estate since 1981.  In all of those years, I have only seen a handful of people who complete the forms but do not leave the entire form full of blank spaces.  Often, a person filling out the form thinks to themself that they will come back and fill in that blank later.  Unfortunately, they often forget to do so and it is almost impossible to find that one blank space after your attention has been shifted to another issue.  One way that I have found to prevent this from happening is for you to put a line through each blank as you go through the form.  Start at the beginning of the first page.  Fill in each item as you go from the first page to the last.  If you intend for nothing to be in that space, draw a line through the space.  Then, go to the next blank on the form.  If you intend to come back to that space because you don't have the information, leave the space blank.  It will be fairly easy for your eyes to scan the page and take you right to the blank you are looking for.  In addition to being able to find the blank spaces later, your intentions will be clear from just looking at the form.  Often, Courts try to determine what the intent of the parties was at the time the contract was executed (signed).  Case law supports the position that the intent of the parties may be gleaned from the document itself, without any outside evidence or testimony.  By filling in all of the blank spaces, your completed forms will tell everyone involved in the transaction more clearly what the parties intended.

             3.  Have A Purpose In Mind When You Fill Out The Form:  Be prepared when you complete each form to tell the Judge and Jury exactly why you used the language you did - why the form contains that date, for example.  There is nothing more embarrassing than having your deposition taken later, and having the opposing attorney question you about why the form bears a date two weeks before you say that the contract was executed.  If the form was prepared in advance, and an appointment or two was changed, make a point of changing the date on the form at the time it is signed.  Don't forget to have both sides of the transaction initial the changed date, or any other lined out items in the contract.  Know why you selected specific language or avoided other language.  It is also important for you to know why you checked that box, or why you left  it blank.  You may have to testify later as to why you made these choices.  It does not make you look very good if your answer in front of a room full of people is that you don't know or, you don't remember why you did something.  Completing your forms is the best way to convince your clients that you know what you are doing.  That is a great source of referrals:  Look competent to your clients.  By preparing the documents correctly, you minimize your liability too.  It's the right way to do business.

             4.   Avoid Distractions:  When you are filling out your forms, try to avoid environments where you will be distracted.  It takes an extreme amount of concentration for you to complete the task in front of you.  Simultaneously you are trying to answering your clients' questions, trying to keep them moving towards signing the forms, trying to figure out exactly what you need to put down on paper, and trying not to forget anything.  It's a big task.  You don't need kids yelling and screaming, a playoff game, or any other distractions getting between you and your goal of completing the transaction without having to deal with major problems later.  The environment you select to write your offers makes a difference.  It should be well lit, relatively quiet, and free from distractions that may interfere with your ability to do the very best you can do to get it right the first time.

             5.  Educate Yourself:  The people who don't have a lot of problems in the real estate business are those who know the most about what they are trying to do.  Take as many classes as you can - because they give you more knowledge about your profession, they give you something to talk with your clients about, and they will result in less liability for you and your clients.  Classes may satisfy your continuing education requirements, but just because you have all of your hour requirements satisfied does not mean that you are done!  You can still take a contracts class or two - at a local college, at a real estate board, at another real estate group, or even at a local law school.  Here's a novel concept - read a book about the subject.  The key is for you to want to learn as much as you can about the contract formation process.  The more you know, the better off you will be.  Learn something that will help you and your clients.  It is easy to be in the real estate business.  It is not easy to remain in the business for many years, and to truly be successful in real estate.  Nobody knows it all.  There is plenty for everyone to learn.  This craft requires you to be committed to learning as much as you can every day.  Each mistake costs a lot of money, so the lessons learned are very expensive.  You don't want to repeat them.  The best way to save your money is for you to be as knowledgeable as possible.  Of all disciplines related to the real estate field, the drafting of contracts is the most important.  You are in control of the situation, mainly because you select the language that drives the transaction.  The words you use are powerful.  Use them wisely.

             6.  Draft The Agreement:  Many times a situation arises in which a document needs to be drafted - such as a counter-offer.  One of the agents needs to draft it, but which agent?  When I actively sold real estate, it was always my policy to volunteer to draft the document.  This has its benefits.  You select the language, so many times this gives you the edge when there is a problem later.  If you selected language that benefits your client, and the other side does not object, you will win in any contest later.  Of course, there is a down side to being the one who drafts the document.  The Courts interpret any ambiguity or uncertainty in the document against the person who selected the language.  So if you don't write clearly and specifically, all of these ambiguities will be interpreted against you and/or your client.  Make sure that what you write is clearly written.  It may not be a bad idea to consider taking additional classes in English, if you are not confident that you understand how to write clearly.

             7.  In What Language Was The Agreement Negotiated?  The law requires the written agreement to be drafted in the same language as the negotiations took place.  Many times a client speaks another language, and they bring a family member to interpret.  A safer approach is to have a Court Certified Translator to work with you.  Each courthouse maintains a list of active translators.  Contact the Clerk's office to find their contact information.  If there is a problem later, you have a better chance of being protected if you take appropriate action in the beginning .  Check with your local Board of Realtors to find forms in many different languages, and use them.  

             These items are a lot like a tax audit.  Everything is deductible if you never get audited.  In the real estate business, you may have been doing it wrong, and got away with it for years.  But one mistake like that can result in hundreds of thousands, or millions of dollars lost.  It only takes one bad transaction.  Just because you've been getting away with it, doesn't mean that it is the best way to conduct your business.  Job security can be defined as being the best at what you do.  Your clients will continue to come to you and refer you to others, if you continue to do your job the right way.  Nobody but you can control the way you do your job.  Today is the day for you to commit yourself, if you haven't already, to be the very best agent you can be.  That approach is just good business.  Now get out there and sell something! 

 * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

             Steven Zipperman, Esq. will be providing these e-mail Legal Updates to the real estate community each month.  Mr. Zipperman's practice focuses on all aspects of real estate, including both transactional matters and litigation.  He has been practicing law for 17 years, and owned and operated a Century 21 office in Orange County.  In addition to his law degree, Mr. Zipperman earned an MBA at California State University, Long Beach.  He teaches real estate courses at Saddleback College, served on the Board of the Realty Investment Association of California  (RIAOC) for 13 years.  His practice deals with all aspects of loans, real property, and elder abuse, and he represents buyers, sellers and agents.

 Nothing herein should be relied upon as legal advice to anyone.  This newsletter is intended to provide general information only.  If you have a specific legal matter that you wish to address, Mr. Zipperman will be happy to provide you with legal advice or a legal opinion at (949) 709-5800.
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